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Applate Body impasse since 2019
Various initiatives to preserve functioning DS

WALKER PROCESS (2019)
MPIA (2020)

« MOLINA PROCESS » INFORMAL DS REFORM PROCESS (2022-

2024)
FORMAL DS REFORM PROCESS (2024)




Arbitration under Article 25 DSU

Expeditious arbitration within the WTO as an
alternative _means of dispute settlement can
facilitate the solution of certain disputes that
concern issues that are clearly defined by both
parties. (Article 25.1)

Eureka Moment: The Multi-Party Interim Appeal
Arbitration Arrangement “MPIA Communication”:
JOB/DSB/1/Add.12 of 30 April 2020



MPIA and ARTICLE 25 DSU

* 2. Except as otherwise provided in this Understanding, resort to
arbitration shall be subject to mutual agreement of the parties
which shall agree on the procedures to be followed. Agreements
to resort to arbitration shall be notified to all Members sufficiently
In advance ...

* 3. Other Members may become party to an arbitration proceeding
only upon the agreement of the parties ... The parties to the
proceeding shall agree to abide by the arbitration award.
Arbitration award shall be notified to the DSB ...

* 4. Articles 21 and 22 of this Understanding shall apply mutatis
mutandis to arbitration awards.




The beginning !

The Multi-Party Interim
Appeal Arbitration
Arrangement (MPIA) was
created as a temporary
solution to bypass the
paralysis of the AB

It included frequent users of
the system, but there were
important exceptions
(Japan, Korea, Indonesia,
India and obviously US not
in).

Delicate balance between

the opportunity to adjust”.

“maintaining” and “taking g

Opento other Members if
they want to join



The ESSENCE of the MPIA

Interim mechanism to
preserve binding, two-tier
dispute settlement

Standard arbitration
procedures (annex 1 of MPIA
COMM) modelled on AB with Standing pool of 10
efficiency enhancements to Arbitrators
ensure respect of 90 days
time-limit

Secretariat support




MPIA: plurilateral agreement or Flexible
Multilateralism?

* Article |II.3 Marrakech Agreement (MA) - Plurilateral Trade Agreements:
* agreements and associated legal instruments included in Annex 4
* binding only on members that have accepted them

* do not create either obligations or rights for Members that have not accepted
them

* Article X:9 MA: consensus required to add trade agreements to Annex 4
* MPIA as such is a political commitment

* Only the individual arbitration agreement is legally binding

* Arbitration agreement = concretisation of Article 25 DSU

* No Annex 4 issues



DISPUTES COVERED

Any future dispute between two or more participating Members, including
the compliance stage of those disputes.

Any pending dispute as of the date of the MPIA communication, except if
the panel's interim report has already been issued by that date

The parties may decide ad hoc whether to apply the appeal arbitration
procedures set out in Annex 1

If the Appellate Body resumes operations the appeal arbitration agreement
will remain in effect, unless the parties agree otherwise




Efficiency enhancements

* The arbitrators shall only address those issues that are necessary for
the resolution of the dispute (para 10 Annex 1)

* Parties request the arbitrators to issue the award within 90 days. To that

end, the arbitrators may:

* adopt organizational measures, such as, pages and time limits,
deadlines, limits on the duration and number of hearings (para 12
Annex 1); or

* propose substantive measures to the parties, such as the exclusion
of claims based on the alleged lack of an objective evaluation of the

facts (para 13 Annex 1)

* The arbitrators need more than 90 days? 1) A proposal from the
arbitrators; 2) Agreement of the parties (para 14 Annex 1).



MPIA impact on DS reform (Molina process and
Formal DS reform process)

Adoption of organisational measures to respect time frames, i.e. words and time
limits (Molina text, Title on Panel proceedings). During the Formal DS reform
process Members extensively discussed the same idea for appeal proceedings.

Instruction to adjudicators to focus on what is necessary to resolve the dispute

(Molina text, Title on Guidelines for Adjudicators) — During the Formal DS reform
process Members extensively discussed the same idea for appeal proceedings.

Possible proposal for substantive measures, i.e. invite parties to focus or drop
claims (Molina text, Title on Guidelines for Adjudicators)




Experience to date

More disputes among
MPIA members are
pending

Partial re-composition

EU main party in each of pool of Arbitrators

in mMid-2025

appeal




How did it work in practice?

The procedure, including the hearing, clearly evoked the procedures
before the Appellate Body

The arbitrators took seriously the mandate to "expedite" the procedure
and tried to focus on the "necessary" issues to resolve the dispute

A very short pre-hearing video-conference was organized to ensure an
efficient conduct of the hearing

Award in all cases issued before the 90-day deadline

Losing party unhappy with the content of the award but supportive of the
mechanism




The partial recomposition of the MPIA pool

* MPIA does not set out the tenure of the arbitrators

* Should the AB impasse last “participating Members will,

periodically, partially re-compose the pool of arbitrators, starting
two years after composition”

* Rules for composition apply to re-composition
* each MPIA to nominate 1 candidate
* pre-selection: eligibility check
 Composition of pool of arbitrators by consensus within three months
(endeavours)
* On 6 July 2022 comm: consider re-composition as of 31 July 2024

* On 12 July 2024 comm: partial re-composition between March-May
2025

* On 28 May 2025 comm: partial re-composition concluded (5

~ArirhiFratrAara)



Pool of Arbitrators as of 1 June 2025

1. Mr Mateo Diego-Fernandez ANDRADE
2. Mrlchiro ARAKI

3. MsAnaT. CAETANO

4. Mr Esteban B. CONEJOS JR.

5. MrThomas COTTIER

6. Ms Locknie HSU

/7. Mr Alejandro JARA

8. Mr Paul Richard O'CONNOR

9. MrlJoost PAUWELYN

10. Mr Guohua YANG



MC14 and the MPIA

* Barbados, Moldova, Liechtenstein joined MPIA shortly before MC14

* During the MC, EU, Colombia, Pakistan and Singapore hosted a
Ministerial meeting for the 61 MPIA participants.

* MC14 Joint Statement by the MPIA participants emphasizing:

* Interim nature of the MPIA (reformed WTO dispute settlement system remains
priority)

* The role of the MPIA in supporting rule-based trade by avoiding appeals into the
void

* Welcome new-comers and encourage other WTO Members to join

* ://policy.tr r
mpia-2026-03-28_en WT/MIN(26)/30)

* Several Ministers took the floor during the meeting including the WTO DG
(https://www.wto.org/english/news_e/news26_e/mc14 28mar26_350_e.htm )
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The WTO DG said:

The real success of the MPIA should not be judged just by
the number of appeals it handles. Rather, it lies In the
commitment of members that have chosen to join it to
refrain from appealing cases into the void, and to bring any
dispute with another MPIA participant to a timely and
binding resolution.

The result is a system that can help reinforce the rule of law
In trade, support business and consumer confidence, and
reduce the risks associated with unresolved disputes,
particularly for smaller and more vulnerable economies.




Declaration on interim arrangements for the
Agreement on Electronic Commerce

* 67/ WTO Members agreed to implement the ECA because (i) several
attempts to incorporate the ECA in Annex 4 failed; (ii) need to ripe
the benefits of the agreement asap

* Interim Arrangements Annex to the ECA: Members will proceed with
ratification

e ECA will enter into force when 45 members have ratified it

* DSU applies mutatis mutandis, including by default appeal
arbitration based on Article 25 DSU as long as the AB is non
operational

 appeal arbitration procedures modelled on the MPIA

* arbitrators to be selected from the MPIA pool unless a separate pool has
been established



THANK YOU!
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