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THE BASIS FOR NFTS: BLOCKCHAIN

What is a blockchain? 

 Blockchain is a system of recording information where pieces of computer data (the “block”) are created stored in a 

sequential order (the “chain”) 

 To illustrate this, think of LEGO blocks: Each block in the chain has its own characteristics (red, rectangle, 8 pegs) this 

represents the packets of data that make up the “blocks”. But due to the way the the blocks are build, each one has 

features that correspond to the block in front of and behind it.  In the blockchain, each of the blocks is sequential and 

has a unique “address”. Once put on, a new block cannot be removed and new blocks can only be added to the top of 

your growing chain.  

AB BC CD DE EF



WHAT ARE NTFS?

 NTF- “Non-Fungible Token”: “Non-fungible” - unique and 

can’t be replaced with something else. 

 For example, Bitcoin and Ethereum (both crypto 

currencies) are fungible — Trade a bitcoin for another 

bitcoin and you’ll have a functionally identical copy of what 

you had before. Whereas, something that is “non-fungible” is 

more akin to a one-of-a-kind trading card. If you traded it 

for a different card, you do not have the same thing that you 

did before



WHAT ARE NFTS?

 NFTs—nonfungible tokens—are digital records based on blockchain technology and 

are uniquely identifiable. 

 No one NFT is alike, which creates digital scarcity. 

 NFTs can be sold as an asset which has allowed digital artists to monetize their work.



WHAT ARE NTFS?

This “Bored Ape Yacht Club” NFT 

sold for $2,328,524.

Jack Dorsey, Founder of Twitter sold 

NFT of the first tweet for $2.5 

million

Nyan Cat’s creator sold an 

NFT of the GIF for $690,000



MASON ROTHSCHILD’S METABIRKIN

 Hermes is most known for its exclusive and rare Birkin bag.



MASON ROTHSCHILD’S METABIRKIN

 A digital artist, Mason Rothschild, created knockoff Birkin bags in the metaverse by 

creating images of various bags, branding them as METABIRKINS, and issuing NFTs 

for the images. 



MASON ROTHSCHILD’S METABIRKIN

 Rothchild created just 100 images of the Birkin bag that have been sold for up to 

$45,100.



HERMES’ CEASE AND DESIST LETTER

 Hermes sent a cease-and-desist 

letter to Rothschild on December 

16, 2021. 

 Rothschild responded to Hermes on 

Twitter and continued to sell the 

METABIRKINS across various avenues, 

leading to a lawsuit.



HERMES’ COMPLAINT

 Hermes filed a complaint against Rothschild in January 2022.

 Hermes alleged that Rothchild seeks to swap out Hermes’ “’real life rights’ for ‘virtual rights’” by 

creating a similar illusion that Birkin bags have in real life as a “digital commodity.” 



HERMES’ COMPLAINT

 Hermes alleged that the use of the METABIRKINS mark constitutes trademark infringement, trademark 

dilution, and cybersquatting. 

 While Rothschild’s website contains a disclaimer that the brand is not associated or affiliated with Hermes, 

Hermes claimed that the disclaimer actually unnecessarily links the website with Hermes, leading to more 

confusion among consumers.



ROTHSCHILD RESPONDS TO COMPLAINT ON TWITTER



ROTHSCHILD’S MOTION TO DISMISS

 Rothschild counter-argued that under the Second Circuit’s holding in Rogers v. Grimaldi, the claim must 

be dismissed because he is exercising his First Amendment Rights by expressing his art. 

 In Rogers, the court held that to find infringement, the public interest in avoiding consumer confusion must 

outweigh the public interest in in free expression. 

 Infringement will only be found if the use of the trademark has no artistic value or if there is artistic value but 

the use of the trademark explicitly misleads consumers. 



ROTHSCHILD’S MOTION TO DISMISS

 Rothschild also argued that the Lanham 

Act does not apply where there is 

confusion over the origin of “creative 

content” but not a physical good.



NFTS, METAVERSE: QUO VADIS TRADEMARK LAW?

 Infringement standard: likelihood of 

confusion 

 Dilution standard: likelihood of 

association

 Defense: freedom of expression 



NFTS, METAVERSE: QUO VADIS TRADEMARK LAW?

 Run to trademark registration in the 

metaverse (for digital goods/services)



NFTS, METAVERSE: QUO VADIS TRADEMARK LAW?







ARE NFTS JUST ANOTHER BUBBLE?
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